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Introduction

Questions of justice keep arising in the
performance assessment arrangements
and practices domain in employer-em-
ployee relations dynamics in organizations.
Employers seeking to align performance
assessment with the ‘results and returns’
refrain, propagate the view that “a per-
son deserves an outcome if he/she has met
the preconditions for obtaining it” (Lerner
etal., 1976). Employees, on the contrary,
compare outcomes with ‘similar others’
and are skeptical of the rules and con-
ventions’ which produced the outcomes
(Hareli, 1999) very much in line with eq-
uity theory which suggests that employ-
ees evaluate fairness in the context of
performance assessment practices by
comparing their own ‘contribution to re-
ward’ ratio to that of similarly situated oth-
ers (Adams, 1963; Adams, 1965; Homans,
1974; Walster et al, 1978). Rawls (1971:4)
recognizes this concern when he acknowl-
edges that “although a society is a coop-
erative venture for mutual advantage, it is
typically marked by a conflict as well as
by an identity of interests”.

The Rawlsian view of justice is
founded on the premise that the crafting
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of just institutions is a prerequisite for the
dispensing of justice - “justice is the first
virtue of social institutions, as truth is of
systems of thought” (Rawls 1971:3). Jus-
tice can also be viewed from an alterna-
tive perspective as proposed by Sen
(2009: ix), that the aim of a theory of jus-
tice “is to clarify how we can proceed to
address questions of enhancing justice
and removing injustice, rather than to
offer resolutions of questions about the
nature of perfect justice.” In a sense,
therefore, it can be hypothesized that the
employee perspective on the perfor-
mance assessment and justice front,
which often amplifies into resentment
and resistance, is triggered by the con-
tradiction between the employer claims
of a “perfectly just institution” and the
lived experiences of organizational injus-
tice.

Just as considerations of justice are
important in social relations, organizations
are not exempt from justice concerns -
“We argue that to the extent that busi-
ness organizations are an artifact of so-
cial cooperation and are central to dis-
tributing the fruits of that cooperation by
way of fair wages, they can be consid-
ered as important justice delivery instru-
ments within a society. In other words,
business organizations play an important
role in helping societies operationalize (or
indirectly deliver) their notions of justice”
(Shrivastava et al., 2016:101). It can be
argued, therefore, that the delivery of
organizational functionalities cannot be
divorced from the dispensation of justice.
What is needed is a theoretical position-
ing which can guide both practice and
research in the justice delivery arena of

business organizations. It is with this in
view that this paper seeks to engage with
the debate Amartya Sen (2009) initiated
with John Rawls (1971).The next sec-
tion, therefore, proposes to examine re-
search findings related to performance
assessment and justice as a first step to-
wards bringing the Rawls-Sen debate into
play in order to identify a more sustain-
able theoretical positioning on the issue.

Theoretical Positioning

Performance assessment has be-
come central to the intensification of
employee resource productivity (Judge &
Ferris, 1993; Cardy & Dobbins, 1994;
Chen & Kuo, 2004). Its functional cen-
trality is crafted through individual em-
ployee role-organizational goal alignment
(Guest, 1997; Fletcher, 2001) with the
quantification of performance assess-
ment as means (llgen et al., 1979) and
cost reduction oriented profit enhance-
ment as ends (Cleveland et al., 1989;
Holbrook, 2002). However, instead of
enhancing performance, performance
assessment not only diminishes ability to
perform (Hendry et al., 2000:46) but also
violates human and professional dignity
and respect in performance realizations
(Skarlicki & Folger., 1997). In addition
performance assessment reinforces

‘ Instead of enhancing performance,
performance assessment not only
diminishes ability to perform but
also violates human and profes-

sional dignity and respect in per-
formance realizations.
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power relationships which are often
perceived as being open to abuse
(Townley, 1993) and enhanced hierarchi-
cal dominance also negatively impacts the
nurturing of a quality oriented collective
culture (Grint, 1993; Soltani et al., 2006).
The power dynamics induces a form of
false managerial consciousness wherein
the resultant employee disaffection
leading to intention to quit is dismissed
as unrelated to outcome of inequity con-
cerns (Dobbins et al., 1990). Studies also
suggest that the tendency of subjects to-
wards comparative and relative evalua-
tion of the fairness of performance re-
view outcomes is considered by manage-
ments as a threat to system compliance
(Salimaki etal., 2009; Scott et al., 2009).

Research, in the context of the asser-
tion of managerial prerogatives through
performance assessment systems, points
towards subjectivities of distortions
(DeNisi & Williams, 1988; Longenecker
etal., 1987) in the design of measures, in
implementation, and in distributive
outcomes policies (Folger & Cropanzano,
1998) in both the private and public
sectors (George, 1986; Meyer, 1991). The
implicit undercurrents are further muddied
by the performance reviewer evaluations
being biased by cognitive and motivational
factors (Longenecker et al., 1987; DeNisi
& Williams 1988) combined with reviewer
inaccuracies in ratings (Longenecker.,
1987; Folger et al., 1992), thus rendering
the findings of measurement based
performance assessment questionable in
the eyes of the reviewed.

Faced with these problems perfor-
mance systems managers committed to

measurement and quantification turn to
further refinement of performance
‘analytics’. Attempts to make changes in
line with this approach meet with resis-
tance from employees - “new (and pre-
sumably improved) appraisal systems are
often met with substantial resistance”
(Banks & Murphy, 1985:335). However,
research suggests that this does not
change negative perceptions as far as jus-
tice is concerned (Bernadine & Beatty,
1984; Cascio, 1981; Lawler, 1967).
Concerns over justice and outcome ineg-
uities are linked to negativities related to
performance assessment systems (Landy
etal., 1978; Taylor et al., 1995; Erdogan,
2002; Jawahar, 2007; Narcisse &
Harcourt, 2008; Greenberg, 1990). If there
is a perceived fairness deficit, the effec-
tiveness of appraisal feedback becomes
negligible (llgenetal., 1978).

Since the constructions of perfor-
mance assessment justice are crafted by
employer controlled hierarchies, how
these constructions are perceived and
experienced by employees also deter-
mines employer credibility (Jawahar,
2007; Narcisse & Harcourt, 2008; Landy
et al., 1978; Folger & Konovsky, 1989;
Tyler, 1987; Bies & Shapiro, 1987; Folger
etal., 1989; Taylor et al., 1998). Studies
have also established that positive per-
ceptions of equity evoke positive percep-
tions of the system; high outcome accept-
ability is linked to perceived fairness of
the systems; in fact, positive perceptions

‘ Positive perceptions of assessment
systems also induce toleran

ce for
negative outcomes.
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of assessment systems also induce tol-
erance for negative outcomes
(Greenberg, 1987; Lau & Moser, 2008;
Lind & Tyler, 1988).

Equitable policies and procedures,
improving appraiser conduct and provi-
sion for appeals enhance perceptions of
fairness (Cloutier & Vilhuber, 2008; Scott
et al., 2009). However, research clearly
shows that whatever changes are
brought about in the systems and pro-
cesses, negativities persist on the out-
come inequities front (Cardy & Dobbins,
1994). Research indicates that in order
to deal with a persistent sense of out-
come inequities among subjects, the dis-
course in both the world of practice as
well as of scholarship has broadened in
scope because, as suggested by Dipboye
and Portbriand (1981), Greenberg (1986)
and Cropanzano, Bowen and Gilliland
(2007), engineering positive perceptions
of justice tend to evoke positive senti-
ments towards appraisal processes and
outcomes. Empirical studies towards this
end have identified distinct justice dimen-
sions - procedural, distributive (Cohen-
Charash & Levy, 2001), interactional
(Bies & Shapiro, 1987) while Colquitt et
al (2001) and others (Ambrose &
Shminke, 2009; Jawahar, 2009; Thurston
& McNall, 2010) added informational
justice as a fourth variant. Colquitt (2001)
also validated the four construct model
through empirical validation.

The underlying employer logic ap-
pears to be that, given the intractability
of the dilemma of distributive justice, the
game plan appears to be to deploy the
concepts and measures of procedural and

interactional justice in trying to either
reduce outcome negativity or at least to
try and induce a “sense” of acceptability
of outcome inequities. Consequently, the
research line adopted to operationalize
procedural justice in to seven process
elements serve the purpose of assuaging
negative sentiments surrounding outcome
inequities which are the main sources of
disenchantment (Folger & Bies, 1989).
If procedures are perceived as fair, there
is evidence of some tolerance even for
outcome injustice (Sabeen & Mehboob,
2008); even if rewards are low, higher
commitment is likely; if procedures are
perceived to be unfair, if rewards are low,
lower commitment is likely (Lau &
Moser, 2008). Taylor et al. (1995) re-
ported that employees whose managers
trained to emphasize due process in their
appraisals had more favorable reactions
to the appraisal process. Employees
blaming organizations for low rewards
are less likely to do so if procedures are
perceived to be fair (Lau, Wong &
Eggleton, 2008). Satisfaction with perfor-
mance assessment outcomes like pay
raises (Cloutier & Vilhuber, 2008;
Chiaburu & Lim, 2008), promotions
(McFarlin & Sweeney, 1992) and reten-
tion (Cloutier & Vilhuber 2008; Chiaburu
& Lim, 2008) are impacted by percep-
tions of fairness related to the criteria
which determine the outcomes.

Similar conclusions can be drawn on
the interactional justice fronts. ‘Behav-
ioral’ operationalization of interactional
fairness has been found to impact ap-
praisal acceptance and satisfaction (Loi
et al., 2009; Thurston & McNall, 2010)
and the attitude of employees towards
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appraisals (Ambrose & Schminke, 2009;
Loi etal., 2009; Moorman, 1991). Inter-
actional fairness has a positive impact on
job satisfaction, satisfaction with super-
visors, conflict handling, trust in manage-
ment (Alexander & Ruderman, 1987);
higher levels of commitment to the orga-
nization (Konovsky et al., 1987); better
performance (Lau & Moser, 2008).

These studies, though showing that
procedural and interactional fairness
have a positive impact on six outcome
behaviors, also provide evidence to sup-
port the ‘obfuscation of outcome ineg-
uity’ thesis wherein better procedures
even induce tolerance for outcome injus-
tice. Procedural and interactional justice
research clearly shows that practices are
not only meant to act as palliatives in or-
der on the one hand to reduce pervasive
negativities and hostile sentiments in the
performance assessment context but also
on the other hand to become instrumen-
tal in inducing a grudging tolerance for
outcome injustice, lower rewards and
deprivations.

Further, the critical appraisal of rel-
evant studies referred to above shows
that procedural fairness has been depicted
as process parity just as interactional
fairness is framed as a certain level of
civility in the appraisal process. But the
key question is left unanswered - when
managerial constructions of justice are
articulated as procedural parity and in-
teractional civility, does this change the
reality of inequities related to outcomes?
Or do constructions of parity and civility
actually camouflage inequity by acting as
palliatives which lull subjects into a se-

dated suspension of resentment against
appraisal outcomes?

Parity and civility may help in creat-
ing positive perceptions related to the
appraisal process but the real problem lies
with distributive justice. Literature has
shown that in spite of the induction of
procedural and interactional justice, ex-
periences and perceptions related to dis-
tributive justice continue to be negative
on in the performance assessment prac-
tice context. Theoretically therefore one
can take a position that what is
relationally and procedurally fair by em-
ployer standards of fairness may be per-
ceived as unjust by employee yardsticks
of distributive justice.

‘ What is relationally and procedur-
ally fair by employer standards of
fairness may be perceived as un-

just by employee yardsticks of dis-
tributive justice.

The next section examines whether
there is a methodological argument in
Rawlsian justice constructions and a plau-
sible counter argument discernible in the
Amartya Sen approach to unravel not
only the theoretical position which has
emerged but also to provide guidance for
research to be able to decode the di-
lemma of the theoretical position.

Methodological Positioning

The studies referred to so far sug-
gest that for the most part the relation-
ship between justice and performance
assessment has been examined using
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measures and scales (Folger &
Konovsky, 1989; Moorman, 1991). A
careful examination of the statements
constituting the scales suggests that they
are akin to what Weber refers to as “ideal
types” (Weber, 1949:91) — “In its con-
ceptual purity, this mental construct can-
not be found empirically anywhere in re-
ality. It is a utopia”. Harvey et al.
(1980:17), in the context of measuring the
sociological construct of alienation, sug-
gest that each of the items in the scales
and even the combination of these items
into a measurement index signify a “re-
strictive epistemology” which constructs
“partial conceptions” as representations
of phenomena and can only elicit de-
contextualized responses from respon-
dents. The concepts, measures, re-
sponses and findings within such a meth-
odological positioning may represent and
characterize a ‘just’ utopia in the
Weberian sense but may not necessarily
reflect and capture the lived experiences
of injustice faced by employees.

A plausible explanation for this con-
tradiction can be sought in the Rawls
constructs of the “original position” and
the “veil of ignorance”. For Rawls, “the
original position is not, of course, thought
of as an actual historical state of affairs,
much less as a primitive condition of cul-
ture. It is understood as a purely hypo-
thetical situation characterized so as to
lead to a certain conception of justice”
(Rawls, 1971:10). The main protagonists
place themselves in an imaginary state
of ‘original’ consciousness completely
detached from any particular view or
position or preference or interests of any
participating constituency in a pristine

state of freedom as a precondition for
spelling out the principles of justice and
fairness which will then go on to inform
all subsequent collective interactions. The
principles which evolve from the
Rawlsian “original position” are sustain-
able because of what he terms as the
“veil of ignorance” — “The principles of
justice are chosen behind a veil of igno-
rance. This ensures that no one is
advantaged or disadvantaged in the
choice of principles by the outcome of
natural chance or the contingency of so-
cial circumstances.” (Rawls, 1971: 10)

According to Rawls, such an inde-
pendent and impartial design of just in-
stitutions founded on the “original posi-
tion” and the “veil of ignorance” almost
magically results in just principles and fair
processes which facilitate acceptance of
outcomes as just. “The original position
is, one might say, the appropriate initial
status quo, and thus the fundamental
agreements reached in it are fair. This
explains the propriety of the name “jus-
tice as fairness”: it conveys the idea that
the principles of justice are agreed to in
an initial situation that is fair.”(Rawls,
1971:10)

It is evident from the earlier review
of studies that neither of the conditions
for the applicability of “justice as fair-
ness” — the notion of “original position”
nor the concept of “veil of ignorance” -
is applicable to the performance appraisal
arrangements and practices in organiza-
tions. Organizations have strategic em-
ployer interests of ‘results and returns’
in view and interactional and procedural
justice constructs operationalized as ci-
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vility and parity by employers are de-
ployed to manage negativities related to
distributive justice. Employer claims of
fair arrangements and practices do not
measure up to the twin tests of impar-
tiality and independence which are intrin-
sic to the Rawlsian theory of justice as
fairness.

‘ Employer claims of fair arrange-
ments and practices do not mea-
sure up to the twin tests of impar-
tiality and independence which are

intrinsic to the Rawlsian theory of
justice as fairness.

In the absence of the independence
and impartiality imperatives enjoined by
Rawls for crafting “just” institutional prac-
tices, employer claims of fairness are not
perceived as credible by employees. The
review of studies related to performance
assessment practice shows that employ-
ers are clearly focused on the crafting of
just institutions to protect their own inter-
ests and related research is preoccupied
with devising empirical measures and
scales representing idealized justice sig-
nifying ‘restrictive epistomolgies’. Sen
(2009:6) characterizes this line of ap-
proach as “transcendental institutionalism”
in which “it concentrates its intentions on
what it identifies as perfect justice, rather
than on relative comparisons of justice and
injustice..... The inquiry is aimed at iden-
tifying the nature of ‘the just’, rather than
finding some criteria for an alternative
being ‘less unjust’ than another.” As we
have seen earlier in the context of perfor-
mance assessment practice, idealized fa-
cades of interactional and procedural fair-

ness camouflage the lived experiences of
outcome inequities. This is simply because
the research preoccupation is with em-
ployer constructions of “perfect justice”
in all its “ideal type” expressions rather
than on focusing research based on spe-
cific instances of injustice. Sen again la-
ments that “in searching for perfection,
transcendental institutionalism concen-
trates primarily in getting the institutions
right, and is not directly focused on the
actual societies that would ultimately
emerge. The nature of the society which
would result from any given set of institu-
tions must, of course, depend also on non-
institutional features, such as actual be-
haviors of people and their social interac-
tions” (Sen, 2009: 6). Institutions and prac-
tices are not just by themselves but just-
ness of these mechanisms are a function
of actual behaviors of people performing
defined roles in organizations in concrete
contexts dealing with lived experiences of
injustice.

Sen proposes an alternative approach
to methodological positioning with the
proposition that his “aim is to clarify how
we can proceed to address questions of
enhancing justice and removing injustice,
rather than to offer resolutions of ques-
tions about the nature of perfect justice
(Sen, 2009:ix). While the Rawls preoc-
cupation is with the creation of “just” in-
stitutions, Sen gently directs our atten-
tion towards “ways of judging how to
reduce injustice and advance justice,
rather than only aiming at the character-
ization of perfectly just societies — an
exercise which is such a dominant fea-
ture of so many theories of justice in po-
litical philosophy today”.
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Sen also points towards an alterna-
tive formulation to “transcendental insti-
tutionalism” in which “realization-fo-
cused comparisons were often interested
primarily in the removal of manifest in-
justice from the world that they saw”.
(Sen, 2009: 7) We have seen in the re-
view of studies related to performance
assessment and justice that the manage-
ment claim that the focus is on creating
fair practices is belied by the persistent
disaffection of the rank and file on ac-
count of deficiencies on the distributive
justice front in spite of employer efforts
to reduce negativities through interac-
tional and procedural justice practices.
Employees on the other hand are not pri-
marily enamored of management claims
of commitment to the creation of per-
fectly just institutions but are more con-
cerned with dealing with actual instances
of injustice. Research also shows that the
resultant negativities associated with per-
formance measures, processes and out-
comes often lead individuals and collec-
tives to put up a resistance to manifest
injustice whenever it occurs.

Employer propensity is towards de-
signing seemingly ‘just’ arrangements
and practices and methodological posi-
tioning within this frame is committed to
crafting concepts and measures which
only elicit aspirational responses of ‘what
ought to be’. On the contrary, employee
focus is on manifest injustice with a meth-
odological positioning located in the realm
of the experiential ‘what is’. The meth-
odological insight which emerges when
seeing Rawls through Sen’s lens is that
the ‘methodological-positional” options
are a choice between the methodology

of the aspirational and the methodology
of the experiential. The methodology of
the aspirational of* what ought to be’ has
its focus on researching performance
assessment and justice using behavioral
measures in an idealized abstract form
while the methodology of the experien-
tial is directed towards explaining in-
stances of manifest injustice.

On the question of research on
‘manifest injustice’ from a ‘lived experi-
ence’ perspective, according to Sen —
“importance must be attached to the
starting point, in particular the selection
of some questions to be answered (for
example, ‘how justice would be ad-
vanced?’), rather than others, e.g., ‘what
would be perfectly just institutions?” (Sen,
2009: 9). And the goal is with seeking
the advancement of justice by struggling
for “actual realizations”.

‘ “Employee lawsuits can be seen as
a “strong” form of negative em- \

ployee reaction.

One of the forms of “actual realiza-
tion” available to the aggrieved employee
is to seek to remedy manifest injustice
through recourse to legal action. As Tay-
lor etal. (1995) suggest, “Employee law-
suits can be seen as a “strong” form of
negative employee reaction. Judges gen-
erally take appraisal systems as given,
and do not wish to act as “super person-
nel departments” (Barrett & Kernan,
1987:496) but, “what they seek to deter-
mine is whether the system was applied
fairly in the case at hand” (Veglahn,
1993). As Thibaut and Walker (1978:556)
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argued - “the primary goal of the legal
process must be the attainment of dis-
tributive justice between the parties.”
The employer-employee exchange be-
fore an independent and impartial justice
system generates not only factual data
related to the litigants but also flushes out
alternative constructions as depicted in
the Sen-Rawls debate on the question
of justice. “By allowing groups to real-
ize that individual members have differ-
ent perceptions of justice, discussion of
their differences may provide a basis for
understanding how differences may pro-
vide a basis for understanding how
groups develop justice principles, the le-
gitimacy of those principles and how con-
flicts over justice are resolved (Hogtvedt,
2005:17)

Thus judicial scrutiny of employer-
employee disputes is a potent investiga-
tive site for research on manifest injus-
tice. This methodological positioning fol-
lows a pertinent point made by Sen
(2009: x) — “Reasoning and impartial
scrutiny are essential. However, even the
most vigorous of critical examination can
still have conflicting and competing ar-
guments that are not eliminated by im-
partial scrutiny...... but I emphasize here
that the necessity of reasoning and scru-
tiny is not compromised in any way by
the possibility that some competing pri-
orities may survive despite the confron-
tation of reason. The plurality with which
we will then end up will be the result of
reasoning, not of abstention from it.” The
advantage from a research perspective
is the additional research advantage of
providing researchers a window in to al-
ternative constructions of justice of con-

tending protagonists embedded in the
factual and legal submissions before the
judiciary.

The proposed method of investiga-
tion is to relate the theoretical and meth-
odological positioning discussed thus far
to a case of manifest injustice experi-
enced by an employee who challenged
employer action before the Supreme
Court of India (INSC 885, 12 May 1988).
The analysis of the case will examine -
a) the aggrieved employee’s argument to
augment his/her case in his/her plea for
redressal of manifest injustice;
b)employer reasoning before the Su-
preme Court when its ostensibly “per-
fectly just” performance assessment sys-
tems, processes and outcomes were chal-
lenged by an aggrieved employee; c) the
judicial marshalling of facts and interpre-
tation of relevant case laws in pronounc-
ing her judgment which provides
grounded insights into theoretical and
methodological positioning in justice con-
structions in the performance assessment
context.

The Case Facts

The case is an instance of the lived
experience of an employee of the Indian
Border Roads Organization of being de-
nied promotion in spite of years of con-
sistently high ratings in the annual per-
formance appraisal. The rules related
to promotion to higher levels were three-
fold: a) The minimum qualifying period
between one level and another was five
years; b) During the interim five year
period, the manager should have got an
overall final rating of “Very Good’ to be
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declared eligible for promotion; c) The
candidate will have to face an interview
before the ‘Departmental Promotion
Committee’.

As per facts recorded in the case be-
fore the Supreme Court, Dev Dutt, was
promoted to the post of Executive Engi-
neer on 22.2.1988. He was given a final
overall rating of “Very Good’ in the an-
nual performance appraisal ratings from
1988-1993 and in February 1993 he was
declared eligible for promotion to the
higher post of Superintending Engineer.
However, the departmental promotion
committee was convened only on Decem-
ber 12, 1994. In the interim period Dev
Dutt’s performance rating for 1993-94
was a final overall ‘Good’. Since Dev Dultt
did not have a final rating of *Very Good’
for the immediate previous 5 years (1989-
1994) he was declared ineligible for pro-
motion. Dev Dutt’s juniors were pro-
moted. Dev Dutt’s attempt to represent
his grievance with his employer on the
lower rating being denied, he filed a writ
petition on 21.8.2001 before the Assam
State/Guwahati High Court only to be dis-
missed by the single judge; on 26.11.2001,
Dev Dutt went on appeal to the Division
Bench of the Guwahati High Court which
was again dismissed. Dev Dutt persisted
with his quest for justice by filing a Spe-
cial Leave Petition before the Supreme
Court Civil Appellate Jurisdiction on
12.05.2008.

The analysis and interpretation of the
case facts and legal reasoning of the liti-
gants undertaken from three perspec-
tives — the employee perspective, the
employer perspective and the judicial

perspective—help in grounding theoreti-
cal and methodological positioning within
the alternative Rawls-Sen justice con-
structions being examined in this paper.

The Employee Construction

The Dev Dutt case facts show clear
case of “manifest injustice” in search of
vindication. The denial of the right to be
heard in the context of the lower rating was
experienced as a denial of an opportunity
to present evidence to show that the lower
rating was unfair, to provide relevant data
to justify an upgrade from a “good” entry
to a “very good’ entry, to try and reverse
what was perceived as an unfair elimina-
tion from the ‘zone of consideration’ for
promotion to a higher level in the organiza-
tion (INSC 885, 2008: para 6). The adverse
consequences of elimination from the zone
of consideration for promotion on grounds
of what is claimed by management to be
“not at all” an adverse entry was experi-
enced by the employee as a violation of
the principle of effort-reward “reciprocity”
(Eckhoff, 1974; INSC 885, 2008:para 7/22).
Besides, when the system was challenged
on the question of what constitutes adverse
ratings, the employer interpreted the rules,
procedures and laws in an arbitrary and
opportunistic manner thus intensifying a
sense of injustice (INSC 885, 2008:para 11-
12). The interpretation of rules and case
laws with claims of standardization and
uniformity as proof of a “perfectly just in-
stitution” was perceived as opportunistic
obfuscation of manifest injustice (INSC 885,
2008:Para 12-13).

Non-communication of lower ratings
at any level in a rating scale and denial
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of the right of representation to redress
any injustice as has happened in this case
destroyed an otherwise outstanding ca-
reer, shattered the morale and motiva-
tion of a high performing manager and
also damaged the organization by the pro-
motion of a less endowed, less compe-
tent, lower rated, junior manager and se-
riously dented the effort-reward reciproc-
ity in employment relations (INSC 885,
2008:para 24).

The Employer Construction

The employer stand before the Su-
preme Court was that the performance
system was a ‘perfectly just institution’
standardized across all employees. Then
they went on to argue that - “if the
graded entry is of going a step down,
like falling from “very good’ to ‘good’,
that may not ordinarily be an adverse
entry since both are a positive
grading”(INSC 885, 2008:Para 21).
Therefore, it was contended that there
was neither lack of fairness nor any il-
legality on the part of management in
not communicating the lower rating
(INSC 885, 2008:para 7).

The stance taken by the employer
showed that managerial fairness was
constructed as standardization of the per-
formance appraisal system, systemic
parity in terms of processes adopted to
review performance and uniformity of
application of benchmarks across all
employees in producing performance
linked outcomes. Even when it related to
outcomes, fairness was projected as a
function of whether management had
used the same measures, same bench-

marks and same processes in determin-
ing the outcomes.

The Judicial Construction

Reviewing the litigant’s representa-
tions, the Supreme Court Justices declared
employer notions of fairness in its perfor-
mance appraisal practice as violative of
the principles of natural justice. “In the
present case, the action of the respon-
dents in not communicating the ‘good’
entry for the year 1993-94 to the appel-
lant is in our opinion arbitrary and viola-
tive of natural justice, because in sub-
stance the “good’ entry operates as an
adverse entry.”(INSC 885, 2008: para 25).

The Supreme Court went even fur-
ther and affirmed that all ratings should
be communicated or else ratings would be
in violation of Article 14 of the (Indian)
Constitution (INSC 885, 2008:para 12),
which enjoins equality before the law
(http://indiankanoon.org/doc/237570/).
The Supreme Court further stated that
whether there was a performance bench-
mark for determining benefits to employ-
ees or not made no difference — “it makes
no difference whether there is a bench
mark or not. Even if there is no bench
mark, non-communication of an entry may
adversely affect the employee’s chances
of promotion (or getting some other ben-
efit), because when comparative merit is
being considered for promotion (or some
other benefit) a person having a “good’ or
“average’ or “fair’ entry certainly has less
chances of being selected than a person
having a “very good’ or “outstanding’ en-
try” (INSC 885, 2008: para 14). The em-
ployer claim of just processes if evaluated

The Indian Journal of Industrial Relations, Vol. 52, No. 3, January 2017

363



Jerome Joseph

keeping in view behavioral transgressions
reflective of arbitrariness which, accord-
ing to the Supreme Court Justices, could
result from personal pique of the supervi-
sor, or because the superior asked him
(her) to do something wrong which the
incumbent refused, because the incumbent
refused to do sycophancy of his superior,
or because of caste or communal preju-
dice, or for some other extraneous con-
sideration. This stricture resonates with
Sen’s observation that “the presence of
remediable injustice may well be con-
nected with behavioral transgressions
rather than with institutional shortcoming
(Sen, 2009: x-xi). The contention that a
“good” rating was not a “poor” rating and
therefore not adverse was, according to
the Supreme Court, a perverse argument
because nomenclature was not relevant,
it was the effect which the entry had
which determines whether it was an ad-
verse entry or not (INSC 885, 2008:para
10).

The action of management and its
claim to fairness in this case on grounds
that the standardized rating systems and
processes applied to all employees would
ipso facto produce fair outcomes was
challenged by the Supreme Court — Ar-
bitrariness, in whatever form and in what-
ever garb — policy, rule, procedure,
circulars and memos from “higher” au-
thorities, partisan interpretations of legal
pronouncements masquerading as “ex-
pert” legal opinion, opportunistic interpre-
tations by the managerial agents of or-
ganizations — is illegal since it violates
Article 14 of the Constitution of India.”
(INSC 885, 2008:para 12). Sen (2009: x-
xi) supports this view - “Justice is ulti-

mately connected with the way people’s
lives go, and not merely with the nature
of the institutions surrounding them.”

Canons of fairness as depicted by
management clearly did not find favor with
the Supreme Court, an observation which
finds an echo when Sen reiterates — “In
contrast, many of the principal theories of
justice concentrate overwhelmingly on how
to establish “just institutions”, and give
some derivative and subsidiary role to be-
havioral features (Sen, 2009: x-xi).. The
Supreme Court demonstrated with ringing
clarity that what was posited as manageri-
ally fair was legally unjust. Judicial scru-
tiny of managerial fairness also demon-
strated how the Rawlsian “original position”
is hardly discernible in managerial claims
and what emerges is proof of what can be
termed as an “opportunistic position” in-
formed by the “veil of obfuscation”.

“Arrangement-Focused” versus
“Realization-Focused”

The analysis and interpretation of the
case shows that employers utilize exist-
ing judicial reasoning to demonstrate that
the performance assessment practices
qualify as “perfectly just institutions™ in
terms of parity and standardization. The
perceptions of employees which are
founded on lived experiences of manifest
injustice see through the facade of legal-
istic sophistry and recognize that process
parity and interactional civility hardly suc-
ceed in camouflaging “manifest injustice”
on the distributive outcomes front.

The managerial interpretation of a
“perfectly just institution” is revealing -
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a “good” entry is not an adverse entry, a
“good entry” is as positive a rating as a
“very good” entry and therefore there is
no merit in the employee’s view that a
“good” entry is an “adverse” entry. By
taking this stand they have demonstrated
how behavioral opportunism can occur
even as the “perfectly just institution” in
terms of parity across employees is in
operation. This finding is very much in
line with Sen’s alternative interpretation
(2009:10) wherein he points towards “the
need to focus on actual realizations and
accomplishments, rather than only on the
establishment of what are identified as
the right institutions and rules”.

‘ Behavioral opportunism can occur
even as the “perfectly just institu-

tion” in terms of parity across em-
ployees is in operation. \

The performance grading system
alone cannot determine whether a good
entry is adverse or not from an employee
perspective. “The contrast here relates,
as was mentioned earlier, to a general —
and much broader — and much broader —
dichotomy between an arrangement-fo-
cused view of justice, and a realization-
focused understanding of justice. The
former line of thought proposes that jus-
tice should be conceptualized in terms of
certain organizational arrangements —
some institutions, some regulations, some
behavioral rules — the active presence of
which would indicate that justice is being
done. The question to ask in this context
is whether the analysis of justice must be
so confined to getting the basic institutions
and general rules right?”(Sen, 2009:10).

The equity concern gets further ac-
centuated because the performance-as-
assessed relative ratings employed by
employers are based on the “principle of
elimination” — “It may be mentioned that
communication of entries and giving op-
portunity to represent against them is
particularly important on higher posts
which are in a pyramidal structure where
often the principle of elimination is fol-
lowed in selection for promotion, and
even a single entry can destroy the ca-
reer of an officer which has otherwise
been outstanding throughout” (INSC,
2008: para 24). Within this frame of ref-
erence, in which elimination is the key
outcome, there is also relative impact of
disaffection towards employers and re-
sentment towards fellow employees pit-
ted against each other for higher perfor-
mance assessment linked sweepstakes.
This situation “often results in grave in-
justice and heart-burning and may shat-
ter the morale of many good officers who
are superseded due to this arbitrariness,
while officers of inferior merit may be
promoted.” (INSC, 2008: para 24).

It is argued in this study that the
Rawlsian “original position” morphs into
an ‘opportunistic position’ in concrete in-
stances of “manifest injustice”. The
Rawlsian “veil of ignorance” gives way
to a Machiavellian “veil of obfuscation”
where notions of interactional and proce-
dural justice are used to camouflage dis-
tributive justice deficits. And this contra-
diction comes to the fore when confronted
by an impartial third party like the higher
judiciary who, while seeking “a proper
balance between competing claims”
(Rawls, 1958:165), scrutinize the factual
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veracity and constitutional legality of the
employer claim of systemic fairness, and
reject the claim as untenable because of
the absence of the impartiality which char-
acterizes the Rawlsian “original position”
informed by the “veil of ignorance”. What
is proffered as “perfectly just” through
organizational constructions characterized
by parity, civility, distributive normality and
information opacity may not be just by ju-
dicial-normative standards of reasoning
which is based on equity, legality,
normativity and constitutionality, as has
been borne out in this case.

Sen (2009: ix) offers theoretical sup-
port for the need for scrutiny through the
reasoning based on a — “ a theory of jus-
tice that can serve as the basis of practi-
cal reasoning and must include ways of
judging how to reduce injustice and ad-
vance justice, rather than only aiming at
the characterization of perfectly just so-
cieties”. The employee construction of
“manifest injustice” in the context of per-
formance measurement revolves around
the denial of the right to be heard when
unfairly rated, right to represent when
unfairly downgraded by the systems and
processes, right to be considered to be in
the zone of consideration for “perfor-
mance as assessed” outcomes which are
primarily based on the principle of rela-
tive grading based elimination.

Ironically, this ruling points towards
a certain kind of normative myopia of
employers as they appear to represent a
form of fairness which may appropriately
be characterized as “unjust fairness” -
fair by their own notions of process par-
ity and interactional civility and unjust

when in reality their interpretations of
facts and laws serve as an opportunistic
cover for their dissimulation on the ques-
tion of distributive justice.

As the Supreme Court itself has
averred, Sen argues that the “the pres-
ence of remediable injustice may well be
connected with behavioral transgressions
rather than with institutional shortcom-
ing” (2009:x-xi). What is articulated as
“perfectly just” in organizational parlance
may indeed be experienced as “manifest
injustice” in the court of lived experi-
ences. In the absence of “the original
position”, itis left to independent institu-
tions of justice to remove the “veil of
obfuscation” informing the “justice as
fairness discourse” on the performance
assessment practice and research fronts.

Itis precisely on this account that Sen
(2009: x) goes on to argue that “reason-
ing and impartial scrutiny are essential”.
Sen (2009: 10) also asks— “Should we not
also have to examine what emerges in
the society, including the kind of lives that
people can actually lead, given the insti-
tutions and rules, but also other influ-
ences, including actual behavior that
would inescapably affect human lives?”

Conclusion

Research on distributive justice in the
context of performance assessment
needs to shift from a predominantly “ar-
rangement” based positioning towards a
“realization” focused positioning of mea-
sures and methods. This will enable dis-
tributive justice policy and practice re-
lated to performance assessment in or-
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ganizations to move away from merely
managing negativity-positivity through
civility and parity towards a more sus-
tainable comprehension of manifest in-
justice in employer-employee relations
and action to reduce injustice.

Based on the insights emerging from
this study seven hypotheses have been
generated related to both theoretical as
well as methodological positioning for
future research explorations

Hypothesisl: The theoretical position-
ing of current research on perfor-
mance assessment and justice prac-
tice is more aligned with employer in-
terests of using procedural and inter-
actional justice constructs to manage
negativities related to distributive jus-
tice concerns.

Hypothesis 2:The theoretical position-
ing of performance assessment and
justice research is more aligned with
the Rawlsian theory of justice as fair-
ness premised on crafting perfectly
just institutions rather than on Sen’s
view that the focus should be on re-
ducing manifest injustice.

Hypothesis 3: The methodological posi-
tioning of measures of justice in the
performance assessment context is
more aligned with managing em-
ployee negativities and enhancing
positivity related to outcomes rather
than on responding to distributive jus-
tice concerns.

Hypothesis 4: The methodological posi-
tioning of performance assessment
justice research is more aligned with

the Rawlsian theory of justice as fair-
ness premised on crafting perfectly
just institutions rather than on Sen’s
view that the focus should be on re-
ducing manifest injustice.

Hypothesis 5: The employee reasoning
is theoretically positioned as a quest
for a remedy from manifest injustice
which is pitted against the employer
claim of perfectly just procedural
arrangement.

Hypothesis 6:Employer reasoning is
theoretically positioned in the de-
fence of perfectly just institutions in
which interactional and distributive
justice practices are used to obfus-
cate distributive justice.

In conclusion, the final hypothesis on
theoretical and methodological position-
ing of justice research and practice re-
lated to performance assessment ar-
rangements and practice, emerges from
Sen’s frame of reference- “The contrast
here relates, as was mentioned earlier,
to a general — and much broader —di-
chotomy between an arrangement-fo-
cused view of justice, and a realization-
focused understanding of justice” (Sen,
2009: 10).

Hypothesis 7

The recourse to judicial remedy for
manifest injustice yields a theoretical and
methodological positioning wherein what
is claimed as fair by an arrangement-
focused view of justice is decoded as
unjust when public reasoning is oriented
to a realization-focused understanding
of justice.
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The employee’s quest for distributive
justice interpreted as “the division of ad-
vantages from social cooperation” (Rawls
1999: 6) is currently entangled within the
contested terrain of a dominant “ar-
rangement-focused” positioning of justice
and a justiciable “realization-focused”
positioning of remediable injustice in the
realm of practice as well as in the world
of scholarship.
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